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THE KENYA INFORMATION AND
C0MMUNICATIONS (AMENDMENT) BILL, 2013

A Bill for

AN ACT of Parliament to amend the Kenya
Information and Communication Act, 1998 and
for connected PurPoses

ENACTED by the Parliament of Kenya as follows-

l. This Act may be cited as the Kenya Information shorttitlc'

and Communications (Amendment) Act, 2013.

2. (l) The Kenya Information and Communications Amcndmcntto

Act, 1998, in this Aci referred to as'"the principal Act", is ;l'r"#orNo'2
amended in section 2-

(a) by deleting the definition of "Commission" and

inserting.in its proper alphabetical sequence, the

following new definitiol of--
"Authority" means the Communications

Auttrority of Kenya established under section 3

of the princiPal Act;

(b) by deleting the words "the Minister for the time
bling responsible for communicafions" in $e
definition of "Minister" and inserting the words"
Cabinet SecretarY;

(c) by inserting in proper alphabetical sequence the

following new definitions--

"Cabinet Secretary" means the Cabinet

Secretary for the time being responsible for
matters relating to electronic, print and all other

types of media;

"Commission" means the Communications
Authority of KenYa

"cyber security" means the collection of
tools, policies, security concepts' security
safeguards, guidelines, risk management

approaches, actions, training, best practices,

assurance and technologies that can be used to
protect the cYber environment;
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"former .Commission"
Communications Commission
immediately existing before the
of this Act;

means the
of Kenya

commencer.nent

Amcndmcnt lo
scction 2 of No. 2

ot I 998.

Rcpcal and

rcplacemcnt of
scction 5A of No.
2 of I 998.

"market" means a market in Kenya or a
substantial part of Kgnya and refers to the ,*g"of reasonable possibilities for substitution In
supply or demand between particular kinds of
goods or services and between suppliers or
acquirers, 

-or potential supplierc o, urq,rirers, of
those goods or services;

"media', means broadcast, electronic and
other types of media but does not include piint
and book publishing;

^ "significant market power,'means a positionof economic strength enjoyed by u ii..n...
which enables. it to preveni e-ffectivl competition
bgirg maintained bn the relevant -urt "t UV
affording it the power to behave independently of
its competitors, customers and aonrr-arr. ' -

. \2) The principal Act is amended by deleting theword "chairman" wherever it appears *a ,uurtl6ti"i
therefor the word "chairperson,,.

3. Part II of.the principal Act is amended bv deletinsthe words "Communications Commission ,i f;;;;;
wherever they appear and substituting thereror ttr" *o'J,
"Communications Authority of Kenya;.

1. f!. principal Act is amended by repealing section
5A and replacing it with the following new section _

lndcpcndcncc of thc
Authoriry.

54.- (t) The Authority shall be
independent and free of control by
government, political or con:mercial
interests in the exercise of its powers and in
the performance of its functioni.

(2) In fulfilling its mandate, the
Authority shall be guided by the national
values and principles of governance in
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Article l0 and the'values and principles of
public service in Article 232 (l) of the

Constitution.

5. The principal Act is amended by repealing section hi:::ill,,
58 and replacing it with the following new sections - il.LT'of 

No.2

Frccdonrofthc 58. (l) The Authority shall,'in
rncdia. runoertaking its functions under this Act

comply wilh the provisions of Article 34 (1)

, and (2) of the Constitution'

(2) Subject to Article 24 of the

Consiitution' the right to freedom of the

media and freedom of expression may be

limited for the purposes, in the manner and

to the extent set out in this Act and any

other written law."

(3) A limitation of a freedom under

subsection (2) shall be limited only to the

extent that the limitation is reasonable and

justifiable in an open and democratic society

based on human dignity, equality and

freedom.

(4) The right. to freedom of
expression shall not extend to-

(a) the spread of propaganda for war;

(b) incitement to violence;

(c) the spread ofhate sPeech; or

(d) advocacy of hatred that-

(i) constitutes ethnic incitement,
vilification of others Persons or
communitY or incitement to
cause harm; or

(ii) is based on any ground of
discrimination SPecified or
contemPlated in Article2T ($).

(5) The AuthoritY may tuk"
Reguiations for the better carrying out'of the

Provisions of this section'
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Rcp.drd
rcphccmcnt of
rccrion 6 of No.2
of t998.

Policy guidclincs by
Crbinct Sccrchry. '

Bord of thc

Authority.

5C. (l) The Cabinet Secretary may
issue to the Authority, policy guidelines of a
general nature relating to the provisions of
this Act.

.(2) The guidelines referred to under
subsection (l) shall be in writing and shall
be published in the Kenya Gazette.

- . 6, The principal Act is amended by repealing section
6 and replacing it with the following new seciion--

6. (l) There management of the
Authority shall vest on the Board which
shall consist of-

(a) a. chairperson appointed by the
President in accordance with'
section 68;

(b) the Principal Secretary for the' time being responsible for matters
relating to broadcast, electronic,
print and all other types of rnedia;

(c) the Principal Secretary for the
time being responsible for maffers
relating to flnance;

(d) the Priniipal Secretary for the
time being responsible for matters
relatin! to internal security; and

(e) seven persons appointed by the
Cabinet Secretary in accordance
with section 68.

7.. The principai Act is amended by inserting the
following new sections immediately after sections 6--

ffiilT#l$" .6A. (l) A person shall be qualified for
cilairpenonmd appointment as a chairperson or member of
mcmbcrsordrc the Board under subsection (l) (a) and (e), ifBord' 

that person is-
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(a) a citizen of Kenya;

(b) holds a degree from a university
recogni2ed in Kenya, in any of the
following fields--

law;

telecomrnunications,
informafion and
communication technology;

(iii) Broadcasting;

(iv) postal regulation;

(v) humanities and social
sciences; or

(vi) any other relevant field.

(c) has experience in the relevant
sector for a period of at least ten
years in the case ofthe chairperson
and fiv'e years in the case of any
other member; and

(d) satisfies the requirements of
Chapter Six of the Constitution.

(2) Despite subsection l(b) and (c), a
person may be qualified for appointment as a
chairperson or member of the Board, if such
person, not .being a' degree holder,
demonstrates that he or she has a
distinguished career of not less than twenty
years in the information, communication and
technology sector.

(3) A person shall not be qualified for
appointrrent as a chairperson or member of
the Board under section 6 (1) (a) and (e) if
that person-

(i) in the last six months
immediately preceding the
appointment, had'personal direct
or indirect commercial interest in
the sector regulated under this
Act;

(ii) is an office-bearer or employee
of any political party;

(i)
(ii)
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Appointmcnt
proccdurcs.

(iii) is a public officer;

(iv) is an un-discharged bankruPt;

(v) suffers from physical or mental
infirmity that would render him
or her incapable of discharging
the functions of the Board ;

(vi) has been convicted of a felonY
and sentenced to a term of
imprisonment;

(vii) has been convicted of an

offence under this Act; or

(viii) has been compelled to resign or
been removed tiom office, on
account of abuse of office.

68. (l) Within fourteen days of the
commencement of this Act, or of the
occurrence of a vacancy in the office of
chairperson or a member of the Board, the
Cabinet Secretary shall, by notice in the
Gazette and in at {east two newspapers of
natiqnal circulation, declare vacancies in the
Board, and shall invite applications from
qualified persons.

(2) The Cabinet Secretary shall,within
seven days after the deadline offreceipt of
applications submitted under subsection (1),
consider the applications, shortlist and
publish the names of the shortlisted
applicants inviting public comment in at
least two newspapers of national circulation.

(3) The Cabinet Secretary shall within
seven days of explry of the period of notice
under subsection (l) consider the public
comments received under subsection (2)
and-

(a) in the case of the chairperson
forward three names to the
President for appointment;

(b) in the case of any other member,
make the appointment.
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(4) The President shall ,upon receipt.of
the names submitted to him under

subsection 3 (a). appoint the chairperson

from amongst the aPPlicants.

(5) ln selecting, shortlisting and

uppoirting the chairperson and members of
the goard. the President and the Cabinet

Secretary shall-
(a) ensure that the appointecs to the

Board. reflect the interests of all
sections of the societY;

(b) ensure equal opportunitie-s for
persons with disabilities and other

marginalised grouPs; and

(c) ensure that not more than two
thirds of the members are of the

same gender.

(6) Every appointment madc under this

section shall be published in the Kenya

Gazette.

6C. The chairPerson and members

the Board shall'hold office for a period

three years renewable once'

of
of

vrcatron front officc 6D. ( I ) The office of the chairperson or

member shall become vacant if the holder-

(a) resign from office bY notice in
writing to the Cabinet Secretary;

(b) dies;

(c) is removed from office for-
(i) gross misconduct, whether in

itre Performance of the

chairPerson or rhember's
futtctiotts or otherwise; or

(ii) is absent from three

consecutive meetings of the

AuthoritY without
pernrission of the Board,
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except for good cause
shown.

Q) A persan desiring the removal of
the chairperson or a member of the Board
on any ground specified in subsection (3)
may present a complaint under oath to the
Cabinet Secretary setting out the alleged
facts constituting that ground.

(3) The Cabinet Secretary shall, within
seven days, consider the complaint and if
satisfied that it discloses a glound under
subsection (3)-

(a) submit the complaint together with
his recommendations to the
President in the case of a
chairperson; and

(b) determine the complaint in the case
of a member of the Board.

(4) The procedure for removal of the
chairperson and a member under section 6D
shall be carried out in accordance with
Article 47 of the Constitution on fair
administrative justice set out in Article 47 of
the Constitution.

6E. (l) The Authority shall establiih a
Broadcastin g Standards Commi ttee.

(2) The Broadcasting Standards
Committee established by iubsection (l)
shall be responsible for-

(a) administering the broadcasting
content aspect of thi.s Act;

(b) formulating media standards; and
(c) regulating and monitoring
- .compliance with those standards.
(3) The Broadcasting Standards

Committee shall receive ind consider
reports and recommendations relating to
broadcasting content from the Ueaia
Council established under the Media
Council of Kenya Act.
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8. Section 7 of the principal Act is amended by- }il*Hl"i:.,
(a) inserting the following new paragraphs or-IeeE'

immediatelY after ParagraPh (eF
(f) establish a broadcpting standards committee

and such other' committees as may be

necessary to carry out its functions; and

(g) co-opt persons whose'skills and expertise
may bi necessary for the functions of the

Authority;

Provided that anY Person co-oPted
the Authority may attend the meetings
the Authority and ParticiPate in
deliberations, but shall have no power
vote.

(b) renumbering section 7 as section 7 (l)'

9. Section 1l of the principal Act is amended-

(a) by deleting subsection (1) arld substituting
therefot with the following new subsection-

(1) The Director'General shall be the chief

executive offtcer of the Authority and shall be

responsible for the day to the day management of the

Authority.
(b) By inserting the following-.new subsections

immediatelY after subsection (2) -
- (3) The Director-General shall be recruited and

appointed by thg Board through a competitive process''

(4) The Board shat[ determine the terms and

condiiions of service . oi the Director'General, in
consultation with the Public Service Commission'

(6) The Director'General shall be appointed for a terrp

of four years renewable once.

10. The Principal Act is amended by tepealing section

12.
ll. Section 23 of the principal Act is amended by-
(a) deleting ParagraPh (d);

(b) renumbering praragraph (e) as paragaph (d)

(c) inserting a new paragraph immediately after

ParagraPh (d) as follows--

ln
of
its
to

Anrcsdmcnt of
scctirmltofNo.
2 of 1998.

Rcpcrl ofrcction
l2 ofNo. 2 of
1998.
Amcodrncnt of
rcctioa 23 of No.
2 ofl99!.
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Amendmcnt to
the heading of
Part V of No.2 of
I 998.

Amendment ol'
section 46D of
No.2ofl998

Amcndment of
section 46D of
No 2 of 1998

Amendment of
scction 46H of
No. 2 of 1998

Amendment ol'
section 46J ofNo
2 of 1998

Repeal and
replacement of
sectron 465 of No
of I 998.

Amendment to
sectron 48 of No
2 of I998

Repeal and
rcplaccmenl to
section 50 of No
2 of I 998.

'(e) have regard to the values and principles of the
Constitution.

ll. The heading to Part V of the principal Act is
amended by inserting the words "and courier" immediately
after the word "postal".

12. Section 464. of the principal Act is amended by
inserting the following new paragraphs immediately after
paragraph (h)-

(i) administering the broadcasting content aspect
of this Act;

0) developing media standards; and

(k) regulating and monitoring compliance with
those standards.

13. Section 46D of the principal Act is amended in
subsection (l) by-

(a) inserting the following new paragraph immediately
after paragraph (c) 

-
(d) a public officer or a state oflicer.

(b) renumbering paragraph (d) as paragraph (e).

14. Section 46H of the principal Act is amended in
subsection (2) (c) by inserting the words "or listening to"
immediately after the word "watching".

15. Section 46J of the principal Act is amended by
deleting paragraph (c) and substituting therefor the
following new paragraph-

(c) fails to utilize the assigned broadcasting
frequencies within such period as the Authority
shall stipulate in the licence.

16. The principal Act is amended by repealing section
465.

17. Section 48 of the principal Act is amended in
subsection (l) by deleting the word "shall" and substituting
thereof the word "may".

18. The Principal Act is amended by repealing
section 50 and replacing with the follgwing new section-
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Dcsignetionof Postat 50. The Auttrority may designate the
corporetonofKcnve' Postal corporation oi Karya 6 be tlp

public poital licensee and assign to it, by
notice in the Gazsrrte, any of the powers,
duties and functions of the Authority
under this Part.

'19. 
Section 83A of the priocipal Act is amended in

subsection (l) by inscrting the words "up to a maximurn of
one per centum of the annual gross turnover of'the
offending licensee in the preceding year for every year or
part thereof in which the offence is

conti nuing"immediately after the word "shilling".

20. The principal Act is amended by inserting thc
words "and cyber security" in the heading to Part tYA
immediately after the word "Services".

21. Section 83C of the principal Act is amended-

(a) renumbering section 83C as section 83C( I );

(b) in subsection (l) -
(i) by inserting the words "and cyber security"

after the word " electronic transaction".

(ii) by inserting the following new paragraphs

immediatelY after ParagraPh (f)-
(g) promote aird facilitate the efficient

managerhent of critical internet
resources; and

(h) develop a framework for facilitating
the investigation and prosecution of
cybercrime offences.

(c) by inserting the following new subsection
immediately after subsection (I)-

(2, The Cabinet SecretarY may in
consultation with the Authority meke

regulations with respect to cyber security.

22. Scction 83Q of the principal Act is amended by

inserting the following new subsection immcdiately aftet
subsection (2)-

Amsdncntof
sacrior tBA cJ

Na2of !998i

AmGidruntto
tc hcrding cf
hrt YIA of Ns: 2
of 199&

,trrcrdmmtod
scction BC of
No.2 of tSl8.

Arucndmcrtof
rcction 83Q of
No.2 of 1996.
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Rcpcel of scction
&jU of No.2 of
t998.

Rcpcel of scction
83V of No.2 of
t99E.

Amcndmcnt of
stction E4K of
No.2 of 1998.

Rcpcrl of scctions
84L to E4N of
No.2 of 1998.

Amcndmcntof
scction 84P of
No.2 of 1998.

(3) Any person who secures unauthorized
access or attempts to secure unauthorized accegs
to a protected system commits an offence and is
liable on conviction, to a fine not exceeding five
million shillings or to imprisonment for iterm
of.ten years or to.both.

. 2?:_The principal Act is amended by repealing
section 83U and replacing therefor the foll-owing new
section-

83U. Any person who intentionally and
without authorization, engages in the input,
acquisition, alteration, deletion or suppression of
a telecommunication system or otherwise alters
the authenticity or integrity of such a system,
with the intent that it be considered oi acted
upon for legal purposes as though it were
authentic or with integrity, regardlesJ of whether
or not the system is direbtly readable or
intelligible, for any unlawful purpose, commits
an offence and shall be liable, on conviction, to a
fine not exceeding one million shillings or to
imprisonment for a term of not exceeding fige
years'or to both.

83V and replacing it with the following new i6ction_
83V. The Cabinet Secretary may, in

consultation with thc Authority, make reguiations
under this Part.

25. Section 84K of the principal Act is amended in
subsection (l)-

(a) by deleting paragraph (c);

(b) by deleting the word ..Commission', 
and

substituting therefore the word ..Fund,' 
appearing in

. 
paragraph (d).

.26, ^T.he 
p_rincipal Act is amended by . repealing

sectionsS4L to 84N, both sections inclusive.

27. Section S+l 9f the principal Act is amended by
{*drg paragraphs (b) and (c) and iubstituting therefor th!
following new paragraphs-

I
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(b) operations of the Fund;

(c) mechanisms for accessing the Fund;

28. Section 84 S (2) of the principal Act is Amcndmcntor

amended- 'ff:T,i1il:
(a) in paragraph (a) by deleting the words "which

unfairly excludes or limits competition between
such operators and any other party",

(b) by deleting paragraph (c) and substituting
therefor the following new paragraph-

(c) the effectuation of any anti-competitive
conduct in the communications sector;

29. Section 84f (6) of the principal Act is amended- Amcndmentor
scction 84T of

(a) by delcting the words "is competing unfairly" and No.2orlee8.

substituting therefor the words "has engaged in
dnti-competitive conduct".

(b) by deleting paragraph (b) and substituting therefor
the following new paragraph-

(b) require the licensee to pay a fine not
exceeding the equivalent of ten percent of
the annual gross turnover of the preceding
year, for each financial year that the breach
persists..

(c) by inserting the word "or"immediately after the
word "void";

(d) by insening the following new paragraph
immediately after paragraph as follows-
(d) impose any other lawful remedial measure

to redress this offence.

30. Section 84W of the principal Act is amended- Amcndmcntor

(a) in the first subsection (2) by deieting paragraph il:;TtTY-"
(g) and substituting therefor the following new
paragraph-

(g) account separation;

(b) in subsection (4) by-
(i) deleting the words "twenty five percent of
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Amcndment of
scction E5A of
No.2 of 1998.

Amendmcnt of
rcction 90 of No.2

of 1998.

Rcpcrl rnd
rcptaccmcnt of

'rcclion 93 of No,2
of 1998.

Amcndmcntof
rcction lOil of
No.2 of 199t.

. the gross turnover of the entire
telecommunicalions market" aappearing in
paragraph (a) and substituting therefor the
words "fifty percentum of the relevant gross
market segment;

(ii) deleting paragraphs (b), (c) and (d) and
substituting therefor the following new
paragraphs-

(b) significant market power enjoyed by the
telecommunications service provider; and

(c) any other consideration the Authority
may determine.

31. Section 85A of the principal Act is amended by
inserting the following new subsection immediately after
subsection (2)-

(3) The Cabinet Secretary Shall'in consultation
with the Authority make regulations with respect to
i nfrastructure sharing.

32. Section 90 of the principal Act is amended in
subsection (4) by deleting the words "subsection (3) and
substituting therefor the words "subsection (2).

33. The principal Act is amended by repealing section
93 and replacing it with the following new section-

93. Access to information and restrictions on
disclosure of information held by the Authority shall
be implemented. pursuant to Article 35 of the
Constitution.

34. Section 102 of the principal Act is amended-

(a) in subsection (l) by-
(i) deleting paragraph (a) and substituting

therefor following new paragraph-

(a) a chairperson who shall be a person
competent to be appointed as a Judge of the
High Court or who is an Advocare of the
High Court of not less than ten years.

(ii) deleting the word "two" appearing in
subsection I (b) and substituting with the
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word "four"appearing in paragraph (b);

(iii) deleting paragraPh (c);

(b) by deleting subsection (2) and substituting the

following new subsection-

(2) The chairperson of the Tribunal shall be

appointed by the Judici al Service'Commi ssion.

(2A) The provisions set out in the Second

Schedule shall have effect in relation to the
membership, procedure and sittings of the
Tribunal.

(c) inserting ' the following new subsection

immediately aftgr subsection (4)-
(5) The quorum for the conduct of the business of fhe

Tribuna! shall be three members, one of whom
shall be the ChairPerson.

35. Section l02A of the principal Act is amdnded in-'
(a) in subsection (2), by deleting the word 'iseven"

and substituting therefqr the words "nine";

(b) in subsection (2) (b), by deleting the words "at
least four" and substituting therefor the words
"eight";

(c) in subsection 4 (a) by inserting the following
words "or any other relevant field" after the

word "finance";

(d) by inserting the following new subsections
' immediately after subsdction (4)-

(5) The Universal Service Advisory Council shall-

(a) advise the Authority and provide strategic
policy guidance for the administration and

intplimentation of the Universal Service Fund;

and

(b) perform any other functions as the Cabinet
Secretary, in consultation with the Board, may'

from time to time assign.

(6) The Council shall consist of a chairperson tn-d
eight other members appointed in accordance with this

section.

Am€ndftcolof
Scction 102 A ln
No.2 of t998
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Amcndmcnt of
No. 2 of I 998 by
inscrtion of ncrv

scctions lMand
I 05.

(7) Within fourteen days of the commencement ofthis Act, or of the occurrence of a vacancy in the office ofchairperson or a member of the Council, the i;uLin.,Se.cretary shail by notice in the Gazette and in at reast twodaily newspapers of national circulation, declare ,u.un.i*in the Council, inviting application, fro* qrriin"U
persons.

(8) Within seven. days of receipt of applications
submitted under subsection iz;, tt,e cabinet s..i.,',.iy ,irilc9n.side1 the applicarions, shortlist and publist tt,, nur",of the shortristed appricants inviting pubiic .orr"n,.---'

(9) Within seven days after the expiry of the periodof notice under subsection (7) the cabinet Secretarv sha,consider the pubric comments received, 
"rJ- 

,"t""'in.
appointment.

(10) In selecting, nominating, approving or appointingthe chairperson and members or-ine Councl, tr,"'cuuinet
Secretary shall-

(a) ensure that the nominees to the Council, reflect
the interests of all sections of the ,o.i.iy;' 

--"'
(b) ensure 

,equal . opportunities for persons with
disabilities and other marginalised g;"rpr;;il'

(c) ensure that not more than twb thirds of the
members are of the same gender.

I l) Every appointment made under section 5 (l) shallbe by name and by notice in the Kenya Gazette.

36. The principal Act is amended by inserting thefollowing new sections immediately aiter section 103_
104. (l) The Authority shall pursuant

to Article 157 (12) of the ionstitution fruu"
the power to undertake prosecution of any
offence under this Act.

(2) An officer- duly aurhorised inwriting by the Authority may conAuit-a
prosecution for any offence undLr this Act.

rransitton- 
105. The transition provisions set out in

the Sixth Schedule to to this a.t .f,ail-f,ur"
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effect with respect to the staff, assets, rights,
liabilities, obligations, agreements and other

arrangements existing at the commencement
of this Act.

37. (1) On the corrmencement of this Act-

(a) ahy person who was an employee of the former'
Commission immediately before the

corlmencement of this Act shall be deemed to be

an employee of the Authority on the same terms

and conditions of service;

(b) all properly, assets, rights,liabilities, obligations,
agreements licences and other arrangements
eiisting at the commencement of this Act and

vested in, acquired, incurred or entered into by or
on behalf of the former Cpmmission, shall, be

deemed to have vested in or to have been

acquired, incurred or entergd into by or on behalf
of the Authority to the same extent as they were

enforceable by or against the former Commission
before the commencement of the dct;

(c) where the tansfer of any properly transfeng{ t9
or vested in the Authority under subsection (l) is
required by any written law to be register"d, +.
au*rority shall, within six months from the

date ol commencement .of this Act and

amendments thereto or within such other period

as any relevant law may prescribe, aPply to q"
appropriate registering authority for t!r.
registration of the transfer and thereupon the

re[istering authority shall, at no cost to the

Authority- or an) person by way of registration
fees, stamp or otheir duties-

(i) make such entries in the appropriate register
as shall give effect to the tansftr;

(ii) where appropriate, issue to the Authority a' . 
certificate of title or other statutory evidence

of ownership of the property or make such

amendmenti on such certificates or in the

appropriate register as may be necessary;

and

Tnnsitiond
pmvisionp.
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(iii) make any necessary endorsements on such
deeds or other documents as may be
presented to such registering authority
relating to the title, right oi obligation
concerned.

38. The First schedule to the principar Act is amended
by deleting subsection l(l).

39. The Second Schedule to the. princrpal Act is
amended by deleting paragraph l.

,,{madmuof
,&c,Fi6t .rctsdulc
.te No. 2of 1998.
Arroodmentof
drctocond
Soiddlcro ilb,2
ofl99l.

Amodmcatoi
SrcFoff{h
Schodulc ro No.2
,of 1998

Arne,ndrnenit oI^
ihe FdiS Schedude
ro No2 ofJ99E.

40. The Fourth Schedule to the
amended-

principal Act is

(a) by deleting paragraph 6.

ib) in-paragraph 9, by deleting the words ..dne half of
the" and substituting therifor the word ..six,] - -

(c) inserting a- -ney -paragraph immediately after
paragraph I las follows_
12. The Council shall submit to the Board a

report on the discharge of its functions on a
quarterly basis.

4l- The Fifth Schedule to the principal Act is
arnended in-

(a) paragraph (3) (a) by deleting the words ,.six
months', and substituting therefor the *oia,
"twelve months";

(b) paragraph (_3) (b) by deleting the words ,.six
months" and substituting therefor the words ..one
year".
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MEMORANDUM OF'OBJECTS AND REASONS

The legislative proposal giving rise to this Bill has

been submitted by the of Cabinet Secretary'for Information,
Communication and TechnologY.

The principle object of this Bill'is to provide part of
the framework ior the realization of the right of freedom of
the media as provided for under Article 34 of the

Constitution in relation to the oversight over

broadcasting.This is cognisant of the fact that broadcasting

is over theladio frequency spectrum, a resource that the

State is bound to utilize for the benefit of the people of
Kenya in keeping with the requirements of the Constitution

ofKenya,20l0.

The Bill seeks to provide for the body that is free of
control by government, lolitical or commercial interests

that will iei broaacasting media standards, and regulate

and monitor compliance with those standards. The Bill
further seeks to provide for a'complaints and 5egulatory
oversight body 

- 
mechanism over broadcasting media

standards.

The Bill while recognizing the fact that every person

has the right offreedom ofexpression underlies that only a

few perso-ns can be licenced to broadcast due to the limited
,"rour". that is the raduio frequency spectrum" The Bill
also recognizes that Freedom of the media is a corollary to

freedom 
-of 

expression which is timited under Article 33

and 34 of the Constitution of Kenya 2010.

The Bill seeks to provide'. a broadcasting media

standards framework for these and to regulate and monitor
compliance with those standards in a converged

enviionment of telecommunicatons and broadcasting

technologies. The Bill therefore limits the freedom of
expressiJn and of the media to the extent of the setting up

ofl a body to set broadcasting media standards and to

regulate and monitor compliance with those standards'

The Bill seeks to amend the Kenya Information and

Communications Act in order to among other things, align

it with the Constitution of Kenya, 2010. In this respect the

Bill seeks to provide for a statutory framework governing

the communiiations sector in order to conform to, and
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p{l&, the requirements of the Constitution of Kenya,
2010.

It is also proposed to make a raft of amendments to
gnaqg better 

-regulation of the sector by providing for the
handling of new regulatory chdienges -in 

the
comrnunications sector due to rapid technological changes.
It is proposed to rename the CommunicationjCommiss-ion
of Kenya to Comrnunications Authority of Kenya so as to
better reflect the regulatory functi6n of the current
Commission.

The Bill seeks to provide a framework for dealing
with issues relating to competition and consumer protection
in the sector.

The Bill contains provision to rename the
Communications Commission of Kenya to the
Communications Authority of Kenya.

The Bill contains ptovision for the guiding principles
to comply with the Constitution of Kenya

The Bill contains provision for the anchoring of
oversight over broadc.asting content as provided for under
Article 34 as limited by Article 24 of the Constitution.

The Bill contains provisions establishing the
Communication Authority of Kenya, qualifications and
appointment of the members of the Boardand with
additional functions to the Authority on broadcasting and
other electonic media standards in accordance with Article
34(3) and Article 34 (5) the Constitution of Kenya, 2010.

This is not a Bill concerning county goverrunents.

The enactment of this Bill shall not occasion
additional expenditure of public funds.

Dated the 22ndJuly, 20 I 3.

Leader i?iir?;#f;,
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Section 2 of No. 2 of 1998, Which it is proposed to amend-

"access" in relation to any eomputer system", means

instruct, communicate with, store data in, retrieve data from, or
otherwise make use of any of the resources of the computer system;

"act of vandalism" means any willful, negligent, reckless or
malicious act of stealing, destroying, damaging or breaking into
telecommunications apparatus, lines, installations, hardware, softwar.e or
plant used for telecommunication services and systems;

'.'advanced electronic signature" means an electronic signature which
meets all the following requirements:

ia) is uniquely linked to the signatory;

(b) is capable of identifying the signatory;

(c) it is created using means that the signatory can maintain under his
sole control; and

(d) it is linked to the data to which it relates in such a manner that any
$ubsequcnt change to the data is detectable;

"agreement" includes decisions or practices;

"Board" means the Board of Directors constituted under section 6;

"broadcaster" means any legal or natural Person who composes or
packages or distributes television or radio programme services for
reception by.the public or sections bf the public or subscribers to such a
service, irrespective of technology used;

"broadcasting" means unidirectional conveyance of sounds or
television programmes, whether encrypted or not by radio or other means

of telecommunicAtions, for reception by the public;

"broadcasting service" means any service which consists of the
broadcasting of television or sound broadcasting programs to the public,
sections ofthe public or subscribers to such a service;

"broadcasting signal distribution" means the process whereby the

output signal of a broadcasting service is taken from the point of origin,
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,r[UeinS the point where such signal is made available in its final contenr''' - format, from where it is conveyed to any broadcast target area by means of
a telecommunication process and includes multi-channil distri bution :

"certificate" means a record which is issued by a certification service
provider for the. purpose of supporting a digital signature which purports
to confirm the identity or other significani characteristics of the pirson
who holds a particular key pair; identifies the certification servicq
provider issuing it; names or identifies the person to whom it is issued;
contains the pub^lic key- of the person to whom it is issued; and is signed by
a responsible officer of the certification service provider issuing it;

"certification service provider" means a person who has been granted
a licence to issue a digital signature certificate;

f .l'.c.o..rnission" means the communications commission of Kenya' established under section 3;

"community" incltdes a-geographicaily founded community or any
group of persons or sector of the public having a specific, ascertainabll
common interest;

"community broadcasting service" means a broadcasting service
which meets all the following requirements-

(a) is fully controlled by a non-profit entity and carried on for non-
profitable purposes;

(b) serves a particular community;

(ci encourages members of the community served by it or persons
associated with or promoting the interests of sucir community to
participate in the selection and provision of programmes to be
broadcast in the course of such broadcasting sLrvice; and

(d) may be fundedlyie+ations, grants, sponsorships or membership
fees, or by any coi.nbination of the aforementibned;

"computer" means any electronic, magnetic, optical or other high-
_ 

..-spe9d data processing'device or system which performs logical, arithmJtic' 3nd memory functions by manipurations of electronic; ma[netic or optical
impulses, and includes all input, output, processing, storag-e, softwarl and
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communication facilities which are connected or related as a system

network;

"computer service" 'includes data processing and the storage

retrieval of data;

"computer'system" means a device or collection of devices including

inout and output devices but excluding calculators which are not

p-grurr"ble and capable of being used in conjunction with external

iit.I *ni.n contain computer programmes, electronic instructions and data

that perform logic, arithmetic, data storage, data retrieval, cornmunication

control and other functions;

"country code top-level domain" means top-level domain .ke used

and reserved for KenYa;

"courier services" means any specialised service for the collection,

despatch, conveyance, handling and delivery of postal articles;

"customs law" meanb any law relating to the collection of customs

duties or.transfer tax;

udata' means information recorded in a format in which it can be

processed by equipment operating automatically in respon_se to

instruction. gir.n ioi tt 
"t 

purpose, and includes representations of facts,

information ind concepts held in any removable storage medium;

''Director-General'r'means the Director General of the Commission

appointed under section 6;

"document of title" means a formal document that is considered

sufficient proof that the person who possesses it is entitled to receive,

hold, and dispose of the instrument and the goods that it covers;

"dominant telecommunications service provide" mgans a licensee

who has been declared by the Commission to be a dominant

telecommunications service piovider pursuant to section 84W (4) of this

Act;

..e-Government services" means public services provided
'electronically by a Ministry or Government department, local'authority, or
any body 

"slaUiist 
eO by oi under any law or controlled or funded by the

Government;
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"electronic" means relating to technology having electrical, digital,
magneti c, wi reless, optical, electromagnetic, oi si mi lar capabi lities ;

"electronic form" with reference to information, means any
information generated, sent, received or stored in magnetic, optical,
computer memory, microfilm or similar device;

"electronic Gazette" means the Kenya Gazette published in electronic
form;

"electronic recard" means a record generated in digital form by an
information system, which can be tranimitted within an information
system or from one information system to another and stored in an
information system or other medium;-

. "e.lectronic signature" meafls data in electronic form affixed.to or
logically associated with other electronic data wfiich may be used to
identify the signatory in relation to the data message and to indicate the
signatory's approval of the informaiion contained initre data message;

"encryption' means a method transforming.signals in a systematic
way so that the signal would be unintelligible withoit a suitable ieceiving
apparatus;

. "equipment" includes any appliance, apparatus or accessory used or
intended to be used for communication servitls;

"financial year" means a financial year within the meaning of section
t8;

. "franking machine" means a maohine for the purpose of making
impressions on postal articles to denote pre-payment of portug, 

"niincludes any meter or meters and any frinking or date-siampi-ng die
incidental thereto;

"free-to-air service" means a service which is broadcast without
encryption and capable of being received by conventional broadcastin!
receiving apparatus;

"function't includes logic, contror, arithmetic, deletion, storage and
retrieval and communication or telecommunication to, from or within a
computer system;
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"Fund" means the Univerdal Service Fund established by section 84J

of this Act;

"information and communication technologies" means technologies

employed in coliecting, storing, using or sending out -information and

inciudL those involving the use of computers or any telecommunication
system;

"installation or plant used for posts" includes.all buildings, lands,

structures, machinery, equipment, boxes and receptacles used or intended

for use in connection with the transmission of postal articles by post;

. "intercept" in relation to a function of a computer' includes listening

to, or recording a function of a computer, or acquiring the substance, its

meaning or purport of such function;

"Kenyan programme" means sounds or vision or a combination of
both who$e content comply with the classification of local content as may

be required by the Commission from time to time;

"letter" means any written or printed communication conveying from
one person to another particular information upon matters personal to- such

persons or information upon which it is intended that the recipient should

ieply, act or refrain from acting, but does not include any written.or
prinied communication which is a newsPaper or a periodical accompanied

by 
"ly 

other communication;
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"licence" means any licence issued under this Act;

"mail bag" means any bag, container, envelope or covering in which
postal articles are conveYed;

"Minister" means the Minister for the time being.responsible for
communications;

"modification" means a modification of the contents of any computer

system by the operation of any function of that computer system or any

other computer system as a result of which-

(a) any program or data held in the computer system is altered or
erased;

(b) any program or data is added to its contents; or



The Kenya Information and Communications (Amendment) Bilt, 20t 3

(c) any act occ.urs which impairs the normar operation of thecomputer system;

.. "parcel" means a postal article which is posted at the office of alicensee as a parcel or isreceived at another office:

Provided that the said parcel is not smalrer than the minimum size orheavier than the maximum weight prescribed;

"password" means. any^data by which a computer service or acomputer system is capable of being obtained or used;

- "possession", "be in possession of' and ..have in possession,, havethe meanings assigned to such expressions in section + of tne penal Code,Cap.63;

"post' (i) when used with reference to telecornmunication includesany pole, standard, stay, strut or other abo""-grounJ]-.ortrirance forinstalling, carrying, supporting or suspending a tlelecommunication lirie;and

(ii) when'used with reference to the transmission of postal articleb bypost, means any systerh for the coilection, despaich, .onrryunrJ,
handling and delivery of postal articles;

"post office" means any buirding, house, room, receptacre, vesser;vehicle or place where postal articles aie received, delivered, sorted, madeup or despatched;

"postage" means the fee chargeable for the transmission by post ofpostal articles;

."postage stamp.". means any raber or stamp for denoting any postageor, other sum payabre in resplct of a postai articre, ano incrudes anadh.esive- postage stamp .or i stamp printed, irjr*r"o or otherwiseindicated on a postar articre, whether issuea by the cour**ent of Kenyaor any other country;

"postal article" means any articre or thing transmissibre by post,including. but not rimited to reiters, aerogrammes, postcards and parcersbut does include such articre or thing as thi cornririron determines not tobe transmissible by post.
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"postal service" means any service by post;

"postcard" means a card recognised as a postcard in'accordance with

the terms of the Convention reguldting the affairs of the Universal Postal

Union;

"posting box" includes any pillar box, wall box, any other_.box or

recep6cle piovided by or under 
-the 

authority of the public postal licensee

for t'he purpote of receiving postil articles for transmission by or under the

authority of the public postal licensee;

"private broadcaster" means a person licensed by the commission

under this Act to provide commercial broadcast services;

"private letter box/bag" means any receptacle whether identified by a

distinitive number or noa rented to a person for the receipt of postal

articles and capable of being used whether the person or company renting

it has his business premises open or not.

,.pro[ramme" means sound, vision or a combination of both, intended

to inform, educate or entertain, but does not include text or data;

. "public broadcaster" means the Kenya Broadcasting corporation
established by the Kenya Broadcasting Corporation Act;

'lpublic broadcasting services" means broadcasting services of the

public broadcaster;

"pirblic postal licensee" means the Postal Corpo_ration df Kenya

established under the Postal Corporation of Kenya Act, 1998;

"public postal licensee's installation or plant" means any installation
or plant used for postal purposes belonging to or used by the public postal

licensee;

"radio-communication" means the emitting or receiving over paths

which are not provided by any material substance constructed or arranged

for that purposi, of electio-magnetic energy of a frequency not e;rceeding

three million megahertz being energy which either-

(i) is capable of being transmitted through a tblecommunication
system; or
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(ii) is used in connection with the determination of position, bearing
or distance, or for the gaining of information as to tt, ir.rrnirlabsence or, motion of any object or objects of any crass;

"radio-communication a.pparatus" means any apparatus capable of
being used or adapted for radio communication and *hirc the context so
requires, includes a radio communication station;

"radio-communication station " means any tglecommunication station
capable of being used or being adapted for radlo-communication;

. "repository" means a system for storing and retrieving certificates or
other information relevant to certificates;

- "signatory" rieans a person who holds a signature-creation device
and acts either. on his own behalf or on behalf 

-or tn. natural or legal
person or entity he represents;

"signature-creation data" means unique data, such as codes or private
cryptographic keys, which are used by the signatory to create an electronic
srgnature;

- 
"signature-creation device" means configured software or hardware

used to implement the signature-creation data;

. "subscription management service" means a service which consists of
the provision of support services to a subscription broadcasting ,"rri".
which support services may include, but not limited to, subscriber
management support, subscription fee collbction, call centres,.sales and
marketing, and technical and installation support.

. "telecomr4unication apparatus" .means apparatus constructed or
adapted for use in transrnitting anything which is transmissible by a
telecgmmunication system.or in conveyin! anything which is transmitted
throiigh such a system;

"telecommunication line" means any wire, cable, tube, pipe or other
similar thing_ which is designed. or adaptid for use in connection with the
operation of a telecommunic'ation s stem or a radio-.orrr.uni.rtion
apparatus. with any 

-casing, coating, tule or pipr en.iosing the sarne and
any appliances and apparatus connbcted tlieiewith for -the 

same; and
includes any structurg 

-post 
or othei thing in, by or from which any
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telecommunication and radio-communication apparatus is or may be

installed, supported, carried oi suspended; '

"telecommunication officer" means any person employed either

permanently or temporarily , by a telecommunication opgratgl in
tonnection with a telecommunication system licensed under section 79;

"telecommunication OperatOr" means a telecommunication oPerator

licensed under section 79;

"telecommunication service" means any of the following-

(i) h service consisting of the conveyance by means of a

telecommynication iystem of ,anything falling within tYb-

paragraphi (i) to (v) in the definition of "telecommunication
system";

(ii) a service consisting of the installation, maintenance, adjustment,

repair, alteration, moving, removal or replacement of apparatus

which is or is to be connected to a telecommunication system;

or

(iii) a directory information service, being a service consisting of the

provision by means of a telecommunication system of directory
information for the purposes of facilitating the use of a service

falling within sub paragraph (i) abov,e and provided by means

of that sYstem;

"telecommunication system" means a system fOr the Conveyange'

through the agency of electric, magnetic, electro-magnetic, electro-

chemical or electro-mechanical energy, of-

(i) speech, music and other sounds;

(ii) visual images;

(iii) data;

(iv) signals serving for the impartation (whether as between persons

aid persons, things and things or persons and things) of any

matter otherwise than in the form of sound, visual images or

data; or
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(v) signals serving for the activation or control of machinery
apparatus and includes any ,chble for the distribution
anything falling within (i) ro (iv) above;

"Tribunal" means the Appears Tribunal set up under section 102 of
this Act;

"vandalize" means to commit an act of vandalism_

"vessel" includes any ship, boat, air-cushioned vehicle or floating rig
or platform used in navigation.

(2)- For-the purpose of this Act, a telecommunication system is
operated by the person who controls and manages it by himself oi through
servants or agents.

(3) In this Act-

(a) a postal article shall be deemed to have been delivered-

(i) to the addressee, if it is delivered into the private letter box of
the addressee, leaving it at the house, or office of the
addressee as set out thereon, or with his employee or agent or
other persons authorised to receive it and, *-herl the adiressee
is.a. gue.st or is resident at a hotel, hostel or lodgings, it is left' with the proprietor or manager thereof or with hls a ent; or

(ii) t9 a postal services operator licensed under section 51, if it is
deposited into a-posting box or handed over to an employee or
agent of a.postal services operator huthorised to receive it;

(b) a postal article shall be deemed to be in the course of transmission
9y port from the time of its being delivered to the public postal
licensed until the time of its belng-delivered to the addressee, or it
is ieturned to the sender or olherwise disposed of under the
provisions of this Act.

(d) save as otherwise agreed to between the originator and the
addressee-

(i) the dispatch of an electronic record occurs when it enters- computer resource outside the control of the originator;

or
of
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(ii) if the adiressee has a designated computer resource for the

purpose of receiving an electronic record, receipt occurs at the

time when the eiectronic record enters the designated

computer resource; or

(iii) if the electronic record is sent to a computer resource of

the addressee that is not the designated computer resource'

receipt occurs at the time when the electronic record is

retrieved bY the addressee; or

(iv) if the addressep has not designated.a computer resource along

with specified timings, if 
_any, .receipt 

occurs when the

electronicrecordentersthecomputerresourceofthe
addressee;

(v) en electronic record is deemed io be dispatched at the place

where the originator has his place of business, and is deeined

to be recei*i ut the place where the addressee has his place

of business; and

(vi) the provisions of subparagraph (v) shall 'apply

notwithstinding that the place where ttle computer resource ls

located may'bJdifferent from the place where the electronic

record is aeemed to have been receivpd under sub-paragraphs

(ii) or (iii).

Section 5 of No.2 of 1998. Which it is proposed to amind-

5A. (l) The Minister may issue to the commission policy guidelines

of a general nature relating to the provisions of this Act as may be '

appropriate

(2) The guidelines referred to under subsection (l) shall be in writing

and shall be published in the Gazette.

Section 6 of No.2 of 1998. Which it is proposed to amend-

6. (l) The management of the commission shall vest in a Bohrd of

Directors of the Comriission which shall consist of-

(a) a chairman who shall be appointed by the President;

(b) the Director-General who shall be appointed by the Minister;
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(c) the Permanent se.cr-etary in the ministry for the time beine
responsible for information and communications tr--hi:
representative;

(d) the Permanent 
. 
secretary in the ministry for the time being

responsible for finance or his representativj;

(e) the arrllll.-ll secretary in the 
. 
ministry for the time being

responsible for internal security or his *pri*nt tinr; - ----e

(f) at least s?".en other persons, not being pubric officers, appointed
by the Minister and of whom_

(i) at least one shall have knowledge or experience in matters
relqting to law;

(ii) at least one shall have knowledge or experience in postal
services;

(iii) at least one shail have knowledge or experience in matters
relating to broadcasting;

(iv) at least one shall have knowledge or experience in matters
relating to radio communications; '

(v) at least .one shalr have knowledge or experiince in matters
relating to information technology-or comiuter science;

(vi) at least one shail have knowledge or experience in matters
relating to telecommunications; arid I

(vii) at least ono shail have knowledge or experience in consumer
protection matters

(2) The Minister shall have due regard to registered societies
representing such matters in exercising his piwers unariiiiis section.

Section 7 of Nq. 2 of 1998. Which it is propbsed to amend_

7. The Boad shall have all the powers necessary for the performance
of the functions of the commission under this Act *a in particurar, butwithout prejudice to the generality of the rorcgoinl,ir,, iouro shall havepowerto-
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(a) manage, control and administor the assets of the commission in

such mannet ana for such purposes as best promote the purposes

for which the Commission is established;

(D) receive any gifts, grants, donations or endowments made to the

Commission-o, unI other monies in respect of the Commission

and make disburiements therefrom in accordance with the

provisions of this Act;

(c) determine the provisions to !e made for capital and recurrent

expenditure and for reservos of the Commission;

(d) open a banking account or banking accounts for the funds of the

Cornmission;and

(e) invest any monies of the commission not immediately required

for the pdrposes of this Act in the mantler provided in section 2l'

section t I of No. 2 of t998. Which it is proposed to amend-

11. (l) The Director-General shall be the chief executive of the

Commission and st ali, subject tp thc directions of the Commission,' be

responsiUfe for the day to diy management of the Cor4mission.

(2) The Director-General shall be an ex-fficio,mem.ber of the Board

Uut rtiait have no right to vote at any meeting of the Board.

Section l2 of No.2 of t998. Which it is proposed to ameid'-

12, (l) There shall be a sccretary to the [oard who shall be

.ppoint O on Suct ir*r and conditions ai the Board may determine.and

ilrio sr,arr perform spch duties as,the Board may, from time to time,

assign.

(2) tn the performance of his duties under this Act, the Secretary shall

be responsible io the Director-General'

Section 23 of No, 2 of 1998. which it is proposed to amend-

23. (l) The Commission shall, so far as is reasonably practicable,

ensure there are lrovided throughout KtlY3, such. telecommunication

;;FG, aqd in particular, emer[ency, public payphone and directory
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information services, as are reasonably necessary to satisfy the public
demand thereof.

(2) without prejudice to the generality of subsection (l), the
Commission shall -

(a) protect the interests of all users of telecommunication services in
Kenya with respect.to the prices charged for and the quarity anJ
variety of such services;

(b) maintain and promote effective competition between persons
engaged in commercial activities connected with
telecommunication services in Kenya in order to ensure
efficiency and economy in the provision of such services and to
promote research and deveropment in reration thereto;

(c) encourage private investment in the telecomrnunication sector;

(d) promote the provision of international transit services by persons
providing telecommunication services in Kenya;

(e) enable persons providing telecommunication services , or
producing telecommunication .apparatus in I(enya to 

"orpri"effectively in the provision of suth services or apparatus outside
Kenya;

section 464 of No. 2 of 1998. which it is proposed to amend-

46A. The functions of the commission in relation to broadcasting
services shall be to;

(a) promote and facilitate the development,.in keeping with the public
interest, of a diverse range of broadcasting sirvi-ces in Kenya;

(b) facilitpte and encourage the development of Kenyan programmes;

(c) promote the observance at all times, of public interest obligations
in all broadcasting categories;

(d) promote diversity and plurality of views for a competitive
marketplace of ideas;
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(e) ensure the provision by broadcasters of appropriate internal

mechanisms for disposing of complaints in relation to
broadcasting services;

(f) protect the right to privacy of all persons; and

(g) carry out such other functions as are necessary or expedient for

thi discharge of all or any of the functions conferred upon it

under this Act.

Section 46Dof No.2 of t998. which it is proposed to amend-

46r'. (L ) A person shall not be eligible for the grant of a broadcasting

licence if such Person;

(a) is a political PartY;

(b) is adjudged bankrupt or has entered into a composition or

scheme of arrangement with his creditors;

(c) is of unsound mind;

(d) does not fulfill suchbther conditions as may be prescribedi

'(2) In considering applications for the grant of a broadcasting

licence, the Commission shall have regard to-
(a) observance at all times of public interest obligations in all

broadcasting categories

(b) diversity and plurality of views for acompetitive marketplace of
ideas;

(c) availability of radio frequency spectrum including the

availability of such spectrum for futtre use;

(d) efficiency and economy in the provision of broadcdsting

services;

(e) demand for the pronosed broadcasting service within the

proposed broadcast area;

(0 expected technical qu4iry of the proposed service, having

regard to dcvelopments in broadcasting technology;

suitability, capability, experience ar:,'J expertise of the applicant

in as far li 
"uitl'ing-out 

sirctr broadcast service is concerned;

financial meaffi and business record, if any, of the applicant; and

(e)

(h)
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(i) any other relevant matter that the commission may consider
necessary.

section 46Hof No.2 of r998. which it is proposed to amend-

46H. (l) The Commission shall have the power to set standards for
the time and manner of programmes to be broadcast by licensees under
this Act.

(3.) I'ithgil prejudice to the generarity bf sub-section (r), the
Commission shall-

(a) prescribe a programming code;

(b) review the programming code at least once every two years;

(c) 'prescribe a wate-rshed period programming when large numbers
of children are likely to be watcfiing progiamines; and

(d) ensure compliance with the programming code prescribed under
this section;

Provided that the programming code referred to herein shall not
apply where a ricensee is a member of a body which has proveJ
to the satisfaction of the Commission that its members subscribe' and adhere to a programming code enforced by that body by
means of its own mechanisms and provided further that iuclr
programming code and mechanisms have been filed with and
accepted by the Commission.

section 46J of No. 2 of 1998. which it is proposed to amend-

46J- The Commission may in accordance with this Act revoke a
licence to broadcast where the licensee-

(a) is in breach of the provisions of the Act or regulations made
thereunder;

is in breach of the conditions of a broadcasting licence; or

fails to- use the assigned broadcasting frequencies within one
year after assignment by the Commission.

(b)

(c)
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Section 48 of No. 2 of 1998. which it is proposed to amend-

48. (l) The Commission shall grant to the public postal licensee the
exclusive right to provide private letter boxes or bags and postal services
except in relation to-

(a) letters weighing more than three hundred and fifty grams;

(b) trade announcements, circulars, printed extracts from newspapers
or advertisements not addressed to any particular person;

(c) letters delivered by an employee of the sender;

(d) letters delivered by a messenger employed by the sender
especially for the purpose, not beiig a person employed or
engagbd in the course of his business or employment in delivering
or procuring the delivery of letters;

(e) letters concerning goods sent with the goods and delivered
therewith;

' (f) letters carried to or'from a post office;

(g) letters carried in accordance with an agreement entered with the
public postal licensee;

(h) transfers between document exchanges;

(i) letters carried to the premises of a provider of electronic mail
services for lhe purposes of being transmitted as electronic mail,
or letters carried from the premises of such a person after having
been transmitted;

() letters carried privately and delivered without hire, reward or other
profit;

(k) letters carried and delilered personally by the sender; and

(l) letters, postcards, aerogrammes of three hundred and fifty grams
or'less in weight, if a charge of at least five times the basic charge
of the public postal licensee letter rate for that class of item is
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made in respect of receiving, collecting, sending, despatching and
delivery.

' (2) If any question arises as to whether or not any postar articre is a
letter within the meaning of this _Act, the decision of the commission
thereon shall 

.be 
final.

Section 50of No. 2 of 1998. which it is prop.osed to amend-

50. The rninister shall designate the Postal corporation of Kenya to
be the public postal licensee and may, by notice in the Gazeffe, assign to
it, any of the powers, duties and functions of the commission undei this
Part relating to postal articles being conveyed, within the system of a
public postal ticensee as he may think fit.

Section 83A of No. 2 of t998. which it is proposecl to amend-

83A. (l) Where, on its own motion or consequent upon a complaint
made by any person, the Commission-

(a) is satisfied that a licensee is contravening or has contravened the
Act, or any other written law or any of the conditions of that
licence;

(b) notifies the licensee in writing, specifying the'acts or omissions
which, in its opinion, constitute or would constitute contravention
of the Act or the licence;

(c) requires the licensee to remedy the contravention within such
period as the.Commission may specify in the notice,

then if the licensee fails to remedy the contravention within the prescribed
period without reasonable cause, such a licensee shall be liable to a
penalty of five hundred thousand shillings and such penalty shall be a debt
owed to the Commission and recoverable summarily.

(2) Notwithstanding the provisions of subsection (l), any ricensee
aggrieved by a decision of the commission under this section may appeal
to the tribunal within fifteen days of receipt of the notification thlrebf by
,the Commission.
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Section 83C of No. 2 of 1998, which it is proposed to amend-

E3C. The functions of the Commission in relation to electronic

transactions shall be to:

(a) facilitate electronic transactions by ensuring the use of reliable

electronic records;

(b) facilitate electronic commerce and eliminate barriers to electronic

commerce such as those resulting from uncertainties over writing

and si gnature requirementS;

(c) promote public confidence in the integrity and reliability of' ' 
tltottonic records and electronic transactions;

(d) foster the development of electronic iommerce through the.use of

electronic signatures to lend authenticity and integrity to
correspondence in any electronic medium;

(e) promote and facilitate efficient delivery of public sector services' ' 'Uy 
means of reliable electronic records; and

(f) develop sound frameworks to minimize the incidence of forged

electronic record's and fraud in electronic commerce and other

electronic transactions.

Section 8jQ of No. 2 of 1998. which it is proposed to amend-

E4Q. A licensee under this Act shall not enga89 in activities which

have or are intended to or likely to haVe the effect of unfairly preventing,

rmtii.ting or distorting comPetition where such act or omission is done in

ths course of, as a re"sult oi or in connection with any business activity

relating to licensed services.

section 83(l of No. 2 of t998. which it is proposed'to amett'd-

84U. No licensee under this Act shalt deny access or service to a

customer except for delinquency of payment of dues or for any other just

cause.

section 83V of No. 2 of 1998. which it is proposed to amend-

83v.(l)Anypersonwhocausesacomputersystemtoperform.any
function fo; fhe p*ios" of securing aqcess to any program or data held in

i

I
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any computer system, with intent to commit an offence under any law,shall commit an offence and shall, on *"itti", te riable to a fine notexceeding two hundred thousand shillings or to impriron n"ni fb, ;- t.;^not exceeding two years or both. 
! ^v' F !v',

(2) For the purposes of this section, it is immateriar that-
(a) the access referred to in strbsection (r) is authorized or

unauthorized;

(b) the further offence to which this section applies is committed atthe same time when the access is secured or at any other time.

section 84Kof No. 2 of t 99g- which it is proposed to emend-

84K. (l) Theie shall be credited to the Fund_

(a) levies from licensees;

(b) such monies as may be provided by parriament for that purpose;

(c) repayment of.the principal sum and interest on any loan granted
by the Commission;

(d) income from any investment made by the commission; and

(e) any gifts, donations, grants and endolvments made to the Fund.

(2) There sha, be paid out of.the ful{ anr expenditure approved bythe Board for the purposes of and the administ utio"'"r the Fund.

section 84lnf No.2 of r99g. which it is.proposed to amend-

84L. AnI p€rson may make an apprication to the Board forcongideration for the grant of a loan from thi purJ in tr,, prescribeJ ro.r.
Section 84Mof No. 2 of 199g. which it is proposed to amend_

84M. (l) The Board may_
(a) accept or reject any application for a loan;
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(b) grant a loan to an applicant and in so granting may impose
conditions, demand security and require repayment in instalments

at such times and wiihin such periods as the Board deems fit;

hovided that, and subject to the provisions of this section, the

Board may upon the request by an applicant to whom a loan has

been granted at any tirhe vary--

(i) the conditions upon which the loan was made;

(i) any security given inrelation to the loan; or

(ii; any of the terms of repayment of the loan. ,
(2) Where the Board has resolved to grant a loan, the Board shall

notiff the applicant in writing and require him within"a specifie$ period
not exceef,ing six months to comply with any conditions and provide any

security which the Board may have imposed or demanded.

(3) Where an applicant fails to comply with a requirement of the

Board notified to him dnder sub-section (2) within the prescribed period,

the application shall be deemed to have lapsed.

Section 84Nof No. 2 of 1998. which it is proposed to amend-

84N. Where an applicant fails to make the repayments of instalments
on the loan within the prescribed period, the Board may impose penalties

for'each month or part of the month that the repayments remain unpaid.

Section 84Pof No.2 of 1998. which it is proposed to amend-

MP. The Minister may, in consultation with the Commission, make

regulations generally with respect to the administration of the fund and

without prejudice to the generality of the foregoing, with respect to-

(a) amount of levy;

(b) levels of subsidies to licensees;

(c) conditions fgr the grant of'a loan;

(d) mechanisms for collection of the levy; or

(e) prescribing anything that may prescribed under this Part.

Section 84Sof No. 2 of 1998. which it is proposed to amend-

S4S. (l) The Commission may, on its own motion or upon complaint,
investigate any licensee whom it has reason to believe or is alleged to have
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committed any act or omission, or to have engaged in a practice, in breach
of fair competition or equal access.

(2) without.limiting the generality of subsection (l) an act or
omission shall include-"

(a) any abuse by an licensee, either independently or with others, of a
dominant position which unfairly eicludes or limits .orpriitio,
between such operator and any oiher partli

(b) entering any agreement or engaging in any concerted practice
with any other party, which uniaiily -prevents, 

restricts or distorts
competitidn or which;

(i) directly or indirectly fix purchase or selling prices or any other
trading conditions;

(ii) limit or control production, markets, technical development or
investment;

(iii) share markets or sources of supply;

(iv) apply dissimilar conditions to equivalent transactions with
other trading parties, thereby placing them at a competitive
disadvantage;

(v) make the conclusion of contracts subject to acceptance by the
other parties of. supprementary obrigations whicrr, uy irriir
nature or according to commercial usage, have no connection
with the subject of such contract.

(c) the effectuation of anti-competitive changes in the market
structure and 

. 
in particular, anti-competitive mergers and

acquisitions in the communications sector.

section'84Tof No. 2 of r998. which it is proposed to amend-

E4T. (l) The commission may, on its own motion, investigate any
licensee who commits any act or omission in ureactr biiuir.orpriition. '

. (2) Any person having a complaint of a breach of fair competition
against a lieensee s-hall lodge a complaint to trrJ com.irrion and the
commission shall, if it appeirs that a Lreach of fair .-o,nftition has been
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or is being committed, investigate the act and omission and give written

notice to the licensee stating-

(a)thattheCommissionisinvestigatingapossiblebreachoffair
competition;

(b) the reasons for the

including any matter

investigation;

(c)furtherinformationrequiredfromthelicenseeinorderto' ' 
complete the investigations; and

(d) where appropriate, the steps to bc taken in order to remedy

breach.

(3)Thelicenseeissuedwithanotic,eundersub-section(2)may'
within-ifri.ty O^yr frl* the date of the notice, make representations in

i}-p*r. t"it,. noti.t unA!ir" to the Commission all information required

under the notice.

(4) Any Person affected bY

competition may similarlY make

relation thereto.

(5)TheCommissionshall,afterconsideringanyrePresentationsof
the licensee or any .it.i p.rton fix a date on which to make a decision on

the matter.

(6)WheretheCommissionmakesadecisionthatalicenseeis
competing unfairly, the Commission may-

(a) order the licensee to stoP the unfair competition;

(b)requirethelicenseetopayafinenotexceedingtheequivalentof
ten perceni or trr. annuat turnover of the licensee for each

financialyearthatthebreachlasteduptoamaximumofthree
years;

(c)declareanyanti-competitiveagreementorcontractsnullandvoid.

(7) The provisions of subsection (6) shall not in.any way affect the

right of 
"ny 

purron-io ,ur.. and sustain any claim under any law in force

suspicion of a contravention or breach'

of facts <ir law which are'relevant to the

the contravention or breach 'of fair

representation to the Commission in'



in Kenya for the a0t or omission which constitutes a0 offence under this
Act or from being liable under that other written taw ii any punistrment or
penalty higher fhan that prescribed under this Act. J

(8).Any person aggrieved by the decision of the Commission under,
this section may appeal to the Tribunal.

. (?) The provisions of this.section, shall not limit or in any way affect
the obligations of a licensee under any condition of.a licence.

section 84wof No.2 of t998. which it is proposed to amend-

E4W. (l) The Minister may in consultation with the
make regulations with respect to iompetition issues.
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Commission

. (2) without prejudice to the generality of the foregoing, the Minister
in consultation with the commission may make regurltioni with respectto-

(a) access, including rures of interconnection, by licensees under this
Act and their subscribers to each other network;

(b) the procedure of handling alleged breacheq of fair competition;

(c) investigation of a licensee under this. Act alleged to have
committed acts or omissions in breach of fair competltion;

(d) access to information from any licensee with regard to facilitating
investigations on aileged breaihes of fair .oo,pr-tition; e

(e) steps to'be taken in order to remedy the breach;

(f) definition of market segments;

(g) market-segments in respect of which limited competition may be
allowed.

(2) A dominant telecommunications service provider shall file tariffs,
rates, terlns, and conditions of interconnection with the commission.

(3) The commissioT may, by notice in the Gazette, declare a person
or institution to be a dominanitelicommunications service provider io, tt i
purposes of this Act.
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(4) In making a declaration under subsection (4), the Commission

shall consider-

(a) the market share of the telecommunications service provider
being at least twenty five per cent of the total revenue of the

entire telecommunications market;

(b) the level of control over the communications infrastructure;

(c) the level of technological advancement of the telecommunications
service provider;

(d) the scale of operations of the telecommunications service
provider;

Section 85A of No. 2 of 1998. which it isproposed to amend-

85A. (l) Co-location at sites and facilities may be done with
agreement of I icensees.

(2) When no agreement on co-location is reached, the licensees may

refer the isgue to the Cominission for a decision.

Section 90of No. 2 of 1998. which it is proposed to amend-

90. (l) A search warrant granted under section 89 may authorise the
person or persons'named in it to seize and detain, for the purposes of any

relevant proceedings, any radio-communication apparatus,

telecommunitation apparatus, article or other thing found in the course of
the search carried out in pursuance of the warrant which appears to have

been used in connection with or to be evidence of the Commission of any

offence under 
lthis 

oA.ct.

(2) lt a police officer or any person authorised by a warrant to
exercise the power conferred under this section has reasonable grounds to
suspect that an offence under this Act has been or is being committed, he

may seize and detain, for the purposes of any relevant proceedings, ffiY
radio-communication apparatus, telecommunication apparatus article or
other thing which appears to have been used in connection with or to be

evidence of the Commission of any such offence.

(3) Nothing in this section shall prejudice any power to seize or
detdin property which is exercisable by a police officer underthe Police
Act,

prior,
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(4) Any person rryho intentionally obstructs the authorised person in
the exercise of the power confered on him under subsection (3) commits
an offence and shall be liable on conviction to a fine not exceeding one
hundred thousand shillings, or to imprisorunent for a term not exceeding
one year or to both.

Section 93 of No. 2 of 1998. which it is proposed to amend-

93. ( l) No information with respect to any particular business which -

(a) has been obtained under or by virtue of the provisions of
this Act; and

(b) relates to the private affairs of any individual or to
any particular business, shall, during the lifetime of that
individual or so long as that business continues to be carried
on be disclosed by the Commission or by any other person
without the consent of that individual or the person for the
time being carrying on that business.

(2) Subsection ( l) shall not apply to any disclosure of
information which is
made -

(a) for the purpose of facilitating the p.io,rnun.e of any
statutory functions of the Commission; or

(b) in connection with the investigation of any
criminal offence or for t he purposes of any criminal
proceedings; or

(c) forthe purpose of any civil proceedings brought underOr by
virtue of this Act.

(3) Any person who disclqses any information in
contravention of this section commits an offence and shall on
conviction be liable to a fine not exceeding one hundred
thousand shillings.

Section 102 of No.2 d 199U. w,hich it is propo.sed to amend-

102. (l) There shall be established an Appeals Tribunal for
the purpose of arbitrating in cases where disputes arise between'the parties.



underthisActandsuchmatters,aSmaybcrcl.crre<ltoitbytheMinister
which shall consist of -

(a)achairmanwhoshallbeapersonwhoholdstlrhasheldajuclicial
officc in Kenya or who is in advocate of not lcss than seven ycars

standing and entitled to practice before any of the courts of

KenYa; and

(b)twoothermemberswhoarepersonspossessing,intheopinionol.
the Minisi.r-,".*p.u knowledge ol' thc matters likely to come

before the -l.ribunal ancl who ?re not in the employment of the

Covernment or the CorPoration'

(c)twoothermemberswhoshallbenominatedbytheMediaCotrncil
establishedundertheMediaAct.200T,arrdappointedbythe
Minister'

(2)ThechairmanandothermembersoftheTribunalshallbe
appointed by the vtinirt., in consultation with the Attorney-General and

the provision. ,"t ori in tfre second Schedule shall have effect in relation

;; ,f" membership, procedure and sittings of the'l'ribunal' ,

(3)rneMinistermayfromtimetotimepublishinthegazetteamend
the schedule as he deems fit'

(4) ]'he members of the Tribunal shall hold office for a pe-riod of

three years uut ,nuil u. eligible for reappointment for one further term of a

period not exceeding three Years'

Sectiont02AofNo,2oJlggS.whichitisproposedttlamend_

102A. (l) 1'here is established

Universal Service Advisory Council'
a Council to be known as the

(2)TheCouncilshallconsistofamaximumofsevenmembersas
follows-

(a)achairmanappointedbytheMinisterinconsultationwiththe
Board;

(b) at least four members appointed
with the Board.

by the Minister in consultation
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(3) The Council may, upon approval by the.Board, co_opt experts asit considers necessary.

- -. .(4) In appointing members of the councir under sub-section (2), theMinister shait have regard to appoint prr;;;;l;_ 
*-' "-"

(a) have knowledge
telecommunication,
finance;

or experience in broadcasting,
postal systems, ihformation technology or

(b) have satisfied the Minister that they are unlikely to have aconflict of interest under this Aci and "iii not have anyfinanciar or other interest which wiil be fit<ety p*jrarciJi;,
affect the carrying out of any function, unarriti, pun; '---r

Provided that an authorization shall not be issued under this sub_sectio. r unless either:.

(i) it is shown to the court that the Commission is batisfied that
there are reasonabre grounds for berieving that the use of
the station or apparatus in question is riker'y to cause undue
interference with any radio-communicuii6n ,r"o for thepurry,s:: of llY Tf.ty_of life_service or any purpose onwhicrl the safety of any person or of any vesser, aircraft orvehicle rnay depend; oi

Section 103 of No.2 of 199g. which it is proposed to amend_

103. (t) The Kenya posts And relecommunication Corporation Actis repealed

(2) The provisions of the Third schedule shall, upon the repeal of theKenya Posts And Telecommunication corpgration n'.i,'rru* effect withrespect to the transfer of the functions, assets liabilities of the formercorporation to the co,lnpany, the corporation and ttre commission, as thecase may be, and to all matters incidehtal to such t*nrf.r. 
-
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The First Schedule of No. 2 of 1998. which it is proposed to amend-

FIRST SCHEIiULE (S. 8)

PROVISIONS AS TO THE CONDUCT OF BUSINESS AND
AFFAIRS OF fHE BOARD.

l. (l) The chairman or a memberof the Board other than an ex-fficio
member shall, subject to the provisions of this Schedule, hold office for a

period not exceeding four years, on such terms and conditionsras may be

specified in the instrument of appointment but shall be eligible for re-

appointment for one more term of a period not exceeding four years.

The Second Schedule of No.2 of 1998. which it is proposed to amend-

l. The nrembers of the Tribunal shall hold office for a period, not
elceedlng two years, such mbmber shall hold and vacate his office in
acnordance with the terms and conditions of his appointment.

The Fourth Schedule of No. 2 of 1998. which it is proposed to amend-

FOURTH SCHEIIULE (sec 102A)

PROVISIONS AS TO THE UNIVERSAL SERVICE ADVISORY
COUNCIL

Tenure of office

l. The Chairman and members of the Council shall, subject to the
provisions of this Schedule, hold office for a period not exceeding three
years on such terms and conditions as may be specified in their instrument
of appointment, but shall be eligible for reappointment for one more term
ofa period not exceeding three years.

Appointment of members

2. The members of the Council shall be appointed at such tirnes that
their respective terms of office shall expire at different times.

Vacation of office

3. A member of the Council may:-

(a) at any time by notice in uniting addressed to the Minister, resign
his office;

(b) be removed from office by the Minister if the member-
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(i) has been absent from three consecutivc meetings of the
Council without permission from the chairman;

(ii) is adjudged bankrupt or enters into a composition or scheme
of arrangement with creditors; or

(iii) is convicted of an otfence involving dishonesty or fraud;

(iv) is convicted of a criminal ol'fence and senteiced to
imprisonment for a tcrm exceeding six months or a fine
exceeding ten thousand shillings; or

(v) is incapacitated by prolonged physical or mental illness; or

(vi) fails to comply with the provisions of the Act relating to
disclosure.

Gazettement of members

4. 'the names of persons appointed to be mcmbers of an advisory
council and the interests they represent and the names of persons ceasing
to be members of the council shall be notified in the Gazette.

Meetings and proceedings

5. Subject to this Schedule, the Council shall regulate its own
procedure.

Meetings

6. Meetings of the Council shall be called by the Chairman whenever
the Board so requests.

Absence of chairman

7. If the chairman is absent from a meeting of the Council, the
members present shall elect one of their number to preside at that meeting.

Agenda of meetings

8. The agenda at a meeting of the Council shall consist of such
matters as the Board may from tirne to time refer to the Council for
consideration and such other matters as the Council, with the agreement of
the Board, may receive.
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Quorum.

9. A quorum at any meeting of the Council shall be one hhlf of the

members of the Council.

Resolutions.

10. A resolution at a meeting of the Council shall require the

affirmative votes of one half of the members Present except the chairman,

who shall have-a casting vote only.

Statrof thecouncil.

11. The secretary and any other staff of the Council shall be members

of the staff of the Commission appointed for the purPose by the Board'

The Ftfth schedule of No.2 of 1998. which it is proposed to amend-

3. The Commission shall resPect and uphold the vested rights and

interests of parties that were actively involved in the management and

administration of the .ke domain name space at the date of qommencement

of this Act provided that-

(a) such parties shall be granted a period not exceeding six months' ' 
during which they miy continue'to operate in respect of their

existing delegated sub-domains; and

(b) before the expiry of the six months or such longer period. as the

Ministe, ,uy, by notice in the Gazetle, specify period, such

parties shall appiy to the Commission to be licensed under this

Act.
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